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 From Rights to Responsibilities: Reconceptualising Carbon Sequestration Rights 
in Australia 
Pamela O’Connor, Sharon Christensen, W D Duncan and Angela Phillips* 
 
 
Biosequestration of carbon in trees, forests and vegetation is a key method for mitigating climate change in 
Australia. To facilitate this, all States have enacted legislation for carbon sequestration rights, separating 
commercial rights in carbon from ownership of the land, trees and vegetation in which the carbon is sequestered. 
Ownership of carbon sequestration rights under state law is a prerequisite for the issue of carbon credits to 
proponents of ‘eligible sequestration offsets projects’ under the Carbon Credits (Carbon Farming Initiative) Act 
2011 (Cth) (‘Carbon Farming Act’). This article examines the extent to which current State carbon sequestration 
rights support the offsets regime established by the Carbon Farming Act. The Commonwealth Act is concerned 
with allocating responsibilities to ensure the maintenance of the carbon sequestration, while the State Acts confer 
commercial rights in the carbon and leave the responsibilities to be allocated by private agreements. The carbon 
sequestration rights as defined by state laws do not confer the rights of access and management over land that a 
project proponent needs in order to discharge its responsibilities to maintain the carbon sequestration. 
 
Plants sequester carbon from the atmosphere and store it in trees, vegetation and subsurface 
biomass such as roots and soil. This process is known as biosequestration. It has long been 
recognised that biosequestration of carbon in forests, vegetation and soils can make an 
important contribution in helping Australia to achieve its declared target of reducing national 
carbon emissions by 5 per cent below 2000 levels by 2020, and by 80 per cent below 2000 
levels by 2050.
1
 Australia is also a signatory to the United Nations Framework Convention 
for Climate Change and the Kyoto Protocol, both of which contain obligations relating to 
biosequestration.
2
 
 
Biosequestration laws in Australia originally took the form of restrictions or prohibitions on 
vegetation clearing.
3
 Farming and rural communities argued that the laws placed an unfair 
burden on them and made claims for compensation.
4
 There has subsequently been a move 
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1 Australian Government, Securing a Clean Energy Future: The Australian Government’s Climate Change Plan 
(10 July 2011) 14-15 <http://www.cleanenergyfuture.gov.au/wp-content/uploads /2011/07/Consolidated-
Final.pdf>. 
2  The Kyoto Protocol enumerates particular obligations relating to emissions trading, and biosequestration 
specifically: Kyoto Protocol to the United Nations Framework Convention on Climate Change, opened for 
signature 11 December 1997, 37 ILM 22 (entered into force on 16 February 2005) (‘Kyoto Protocol’) arts 2, 3, 17. 
The United Nations Framework Convention on Climate Change places obligations on Australia in relation to 
mitigating climate change generally and more specific obligations relating to the protection of sinks and reservoirs, 
which include biological sequestration: United Nations Framework Convention on Climate Change, opened for 
signature 9 May 1992, 31 ILM 849 (entered into force on 21 March 1994) (UNFCCC) (‘United Nations 
Framework Convention on Climate Change’) art 4. For definitions of ‘sinks’ and ‘reservoirs’ see United Nations 
Framework Convention on Climate Change, Art 1. 
3 See, for example, Vegetation Management Act 1999 (Qld) pt 2; Native Vegetation Act 2003 (NSW) pts 3, 4; 
Native Vegetation Act 1991 (SA) pt 5; Environmental Protection Act 1986 (WA) pt V, div 2. 
4 Bell J, ‘Tree Clearing, Hunger Strikes, and the Kyoto Protocol – the need for a middle ground’ (2011) 28 EPLJ 
201 at 204. See, for example, Spencer v Commonwealth of Australia (2010) 241 CLR 118; Bone v Mothershaw 
[2003] 2 Qd R 600; Burns v State of Queensland & Croton [2004] QSC 434; [2006] QCA 235. See also O’Connor 
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away from command-and-control regulation of biosequestration towards an approach that 
encourages the provision of ‘ecosystem services’ such as soil conservation and carbon 
sequestration by providing economic incentives to landowners.
5
 An incentive-based approach, 
known as the Carbon Farming Initiative, was introduced with the enactment of the Carbon 
Credits (Carbon Farming Initiative) Act 2011 (Cth) (‘Carbon Farming Act’). The Act allows 
landowners and investors to generate carbon credits by undertaking offsets projects approved 
for that purpose.
6
 
 
The Carbon Farming Initiative is part of the Federal Government’s Clean Energy Future Plan, 
a package of legislation enacted in 2011. The cornerstone of the Clean Energy Future Plan is 
the carbon pricing mechanism.
7
 Under the carbon pricing mechanism, liable entities in 
designated sectors
8
 will be required to surrender a number of carbon permits equivalent to 
their carbon emissions. The price of carbon permits will be fixed for the first three years with 
no cap on the number of permits issued. From 1 July 2015, the number of permits issued will 
be capped, and the price will be determined by the market.
9
  
 
The agriculture and forestry sectors are not included as liable entities in the carbon pricing 
mechanism. Instead, the Carbon Farming Act provides economic incentives for them to 
participate by earning tradeable carbon offset credits called Australian Carbon Credit Units 
for ‘eligible offsets projects’. These are projects that sequester carbon from the atmosphere 
and store it in living biomass, dead organic matter or soil (‘sequestration offsets projects’10), 
or that reduce emissions at source in relation to agriculture and other specified activities 
(‘emissions avoidance offsets projects’11), and have been declared an ‘eligible offsets project’ 
by the Clean Energy Regulator.
12
 The person named as the ‘project proponent’ in the 
declaration will, if other requirements are satisfied, be entitled to be issued with an Australian 
Carbon Credit Unit for each tonne of carbon sequestered or avoided by the proposed eligible 
offsets project.
13
 
 
A project proponent must hold the carbon sequestration right for the project area before the 
Clean Energy Regulator can declare the project an ‘eligible offsets project’.14 Carbon 
sequestration rights must be obtained under state laws. Each state has legislated to allow 
                                                                                                                                           
P, ‘The Changing Paradigm of Property and the Framing of Regulation as a 'Taking'’ (2010) 36(2) Monash 
University Law Review 50. 
5 Productivity Commission, Impacts of Native Vegetation and Biodiversity Regulations, Report No 29 (2004) 194-
195 <http://www.pc.gov.au/__data/assets/pdf_file/0005/49235/nativevegetation.pdf >.  
6 Durrant N, ‘Legal Issues in Carbon Farming: Biosequestration, Carbon Pricing, and Carbon Rights' (2011) 2 
Climate Law 515 citing Commentary on the Clean Energy Bill 2011, Australian Government Department of 
Climate Change and Energy Efficiency, 11 (2011). 
7 Implemented through the Clean Energy Act 2011 (Cth).  
8 Sectors include the stationary energy sector, select areas of the transport sector (domestic aviation, domestic 
shipping, rail), industrial processes, non-legacy waste, and fugitive emissions: Clean Energy Act 2011 (Cth) pt 3; 
Swayne N, ‘The Legal Framework for Australia’s Carbon Pricing Mechanism: A Critique’ (2011) 5 
Environmental Liability 156 at 159.  
9 For the first three years after 1 July 2015, the price will be determined by the market constrained only by the 
price ceiling established by the government: Clean Energy Act 2011 (Cth) s 100(1). 
10 Defined in Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 54. 
11 Defined in Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 53.  
12 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 27. 
13 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 11, 15 
14 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 5, 15(2)(b)(i), 27.  
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landowners to grant property rights in carbon sequestered by trees, forests, vegetation or (in 
the case of Victoria and Queensland) soil.
15
 Most of the state laws were enacted prior to the 
Carbon Farming Act and have not been amended to take account of it.
16
 State carbon 
sequestration provisions have been much criticized for their inconsistency, definitional 
uncertainty, lack of conceptual basis and poor integration within the framework of property 
law.
17
  
 
This article does not aim to add to the critical assessment of state carbon sequestration rights, 
but instead aims to analyse the interaction of the state laws and the Carbon Farming Act. 
First, we examine the regulatory regime established by the Carbon Farming Act, which 
imposes requirements upon the proponent such as ensuring the permanence of sequestered 
carbon and monitoring levels of sequestered carbon. Secondly, we examine the state carbon 
sequestration legislation as it currently stands with particular attention to the definition, 
classification and incidents of carbon sequestration rights. This analysis aims to uncover the 
gaps between rights conferred under state carbon sequestration laws and responsibilities 
imposed under the provisions of the Carbon Farming Act. Finally, recommendations for 
conceptual reform of the incidents and subject matter of a carbon sequestration rights are 
presented. 
 
1. Development of State carbon sequestration laws 
 
Since the 1990s, all state governments in Australia have introduced legislation for the creation 
of rights in sequestered carbon (which we call, in a generic sense, ‘carbon sequestration 
rights’). A key purpose was to attract investment in Australia’s forests by overseas investors, 
who demanded a legislative mechanism to recognise carbon sequestration rights in forests and 
vegetation.
18
 Legislation was needed because trees and other vegetation growing on land are 
part of the land. Although it is possible to sever the trees from the land and grant them 
separately, or even to sell them before they are severed,
19
 it is not clear that carbon 
                                                 
15 Forestry Act 1959 (Qld) s 61M, Land Title Act 1994 (Qld) s 97N; Conveyancing Act 1919 (NSW) s 87A; 
Carbon Rights Act 2003 (WA) s 8(1); Forest Property Act 2000 (SA) ss  3A, 5; Forestry Rights (Registration) Act 
1990 (Tas) s 3; Climate Change Act 2010 (Vic) s 22. Victorian and Queensland inclusions of a carbon 
sequestration right over soil are found in Climate Change Act 2010 (Vic) s 21; Forestry Act 1959 (Qld) s 61K. 
16 Only the Queensland and Victorian legislation was enacted in preparation for the Carbon Farming Initiative: 
Explanatory Notes, Waste Reduction and Recycling Bill 2011 (Qld) 4-5; Victoria, Parliamentary Debates, 
Legislative Assembly, 29 July 2010, 2841-2 (Steve Brumby, Premier).   
17 Hepburn S, 'Carbon Rights as New Property: The Benefits of Statutory Verification' (2009) 39 Syd L Rev 271; 
Parry M, 'A Property Law Perspective on the Current Australian Carbon Sequestration Laws and the Green Paper 
Model ' (2010) 36 Mon LR 321; O'Connor P, 'The Extension of Land Registration Principles to New Property 
Rights in Environmental Goods' in Dixon M (ed) Modern Studies in Property Law Vol 6 (Hart, 2009) 363; 
Maguire R and Phillips A, 'The Role of Property in Environmental Management: An Examination of 
Environmental Markets' (2011) 28 EPLJ 215; Lyster R, 'Domestic and International Carbon Offsets Under the 
Carbon Pollution Reduction Scheme: What Prospects?' (2008) 28 U Tas LR 111; Passero M, 'The Nature of the 
Right or Interest Created by a Market for Forest Carbon' (2008) 3 Carbon & Climate Law Review 248; Boydell S, 
Sheehan J and Prior J, 'Carbon Property Rights in Context ' (2009) 11 Environmental Practice 105; Cuskelly K, 
'Legal Frameworks for Regulating Biosequestration in Australia' (2011) 28 EPLJ 348. 
18 Explanatory Memorandum, Forestry and Land Title Amendment Bill 2001 (Qld) 1; Lim S and Giskes R, 
‘Carbon Commodities on Leasehold Land Under the Natural Resources and Other Legislation Amendment Bill 
2004’ (Research Brief No 2004/03, Parliamentary Library, Parliament of Queensland, 2004) 2.  
19 Barrington’s Case (1611) 8 Co Rep 126b; 77 ER 681; Liford’s Case (1614) 11 Co Rep 46b at 49a; 77 ER 1206 
at 1211; Commonwealth v New South Wales (1923) 33 CLR 1 at 4; Hopwood (Inspector of Taxes) v C N Spencer 
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sequestration capabilities of trees can be owned at common law as a commodity on land 
separate to ownership of the land itself, or ownership of trees on the land.
20
 Moreover, there 
was a need to find a way of recording the grant on land titles so that third parties would know 
that carbon sequestration rights had been granted. 
 
It must be acknowledged that the drafters of state carbon laws faced a challenging task, as the 
nature of carbon sequestration rights was under-theorised, and there were no overseas 
legislative models to follow. Moreover, the definition and content of carbon sequestration 
rights needs to be aligned with the rules of the carbon offsets trading regime in which they are 
to be traded. Except in New South Wales and the ACT,
21
 no statutory carbon trading regime 
was in operation until the introduction of the Carbon Farming Act in 2011.
22
 Previously most 
trade in carbon offset credits occurred in the voluntary carbon market,
23
 for which there is no 
prescribed compliance regime defining the nature of the rights held in the carbon pool, the 
sequestered carbon or the land. Despite the shortcomings of the Australian laws, Australia has 
been recognised as a leading jurisdiction in the development of legislation for carbon 
sequestration rights as property rights.
24
 
 
Historically, carbon sequestration rights have remained inadequately conceptualised. This is 
unsurprising, given the complexity of creating new rights in an intangible ‘resource’ 
(sequestered carbon), and designing these rights to support the trade of carbon offset credits. 
One of the conceptual deficiencies in past legislative attempts to define carbon sequestration 
rights was the failure to distinguish between a right to claim a credit for the emissions 
reduction from sequestered carbon (the credit), and a right to maintain or increase  the 
sequestered carbon in the relevant carbon pool on land (the real property right). It is likely 
that this conflation has arisen because, unlike emissions reductions from other sectors such as 
transport emissions, reductions from sequestration offsets projects are directly connected to 
the physical landscape.
25
 
 
Since state carbon sequestration laws were first enacted, the distinction between the carbon 
credit as a chose in action (personal property) and the carbon sequestration right as a real 
                                                                                                                                           
Ltd (1964) 42 TC 169; Australian Softwood Forests Pty Ltd v Attorney-General of NSW (1981) 148 CLR 121 at 
131-133. 
20 Lim S and Giskes R, ‘Carbon Commodities on Leasehold Land Under the Natural Resources and Other 
Legislation Amendment Bill 2004’ (Research Brief No 2004/03, Parliamentary Library, Parliament of Queensland, 
2004) 6.  
21 The ACT and NSW Greenhouse Gas Abatement Schemes were in existence until the federal carbon pricing 
mechanism commenced in July 2012: see Greenhouse Gas Benchmark Rule (Carbon Sequestration) No. 5 of 2003 
(NSW). 
22 Although prior to this the National Carbon Offset Standard existed: Commonwealth Department of Climate 
Change and Energy Efficiency, National Carbon Offset Standard (27 August 2012) 
<http://www.climatechange.gov.au/en/government/initiatives/national-carbon-offset-standard.aspx>. 
23 Being ‘the voluntary purchase of carbon credits that are not required for a regulatory scheme’: Chan S, 'Eligible 
Carbon Claims in the Voluntary Carbon Market' (2011) 28 EPLJ 9, 9. 
24 Kennett S, Kwasniak A J and Lucas A R, ‘Property Rights and the Legal Framework for Carbon Sequestration 
on Agricultural Land’ (2005-2006) 37 Ottawa Law Review 171 at 197, 205, 208-9; Greenleaf M, ‘Using Carbon 
Rights to Curb Deforestation and Empower Forest Communities’ (2011) 18 New York University Environmental 
Law Journal 507 at 556; Gould K et al, ‘Legislative Approaches to Forest Sinks in Australia and New Zealand: 
Working Models for Other Jurisdictions?’ in Streck C (ed), Climate Change and Forests: Emerging Policy and 
Market Opportunities (Brookings Institution Press, 2008) 253 at 253-4. 
25 Passero, above n 17, 248. 
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property right has been recognised. The Carbon Farming Act distinguishes between the 
carbon offset credit (‘Australian carbon credit unit’), which is personal property,26 and the 
carbon sequestration right (‘applicable carbon sequestration right’), which has the legal or 
functional characteristics of a registered real property right.
27
 Commentators such as Passero
28
 
have recognised that it is the credit that has value for exchange on the carbon market. 
Distinguishing between the credit and the real property right enables credits to be freely 
traded on the carbon market separately from the latter. Meanwhile, the real property right can 
be used to support the marketability of the credit by securing permanence of emissions 
reductions and clarifying ownership of sequestered carbon.
29
 A real property right which is 
recorded on the land title register will also act as an anti-fraud measure by ensuring that 
purchasers are aware the right has been separated from the land and granted.
30
  
 
Under the Carbon Farming Act, carbon credits issue to the proponent for an eligible offsets 
project who holds the relevant carbon sequestration right, but thereafter the credits can be 
aggregated or disaggregated and traded in the market separately from the real property right. 
After the first transaction, the credit will pass to a person or company that has no real property 
right in the land, and no effective contractual or other means of ensuring that the carbon 
remains sequestered. It is the regulatory regime established by the Carbon Farming Act that 
must ensure that project proponent is held responsible for maintaining the sequestration of the 
carbon. In order to carry out the responsibilities, the proponent must hold rights in relation to 
the land sufficient to enable the proponent to have access and to carry out activities to 
maintain the sequestration of the carbon. However, those rights are not directly conferred by 
the carbon sequestration right as defined in the state laws.
31
 The holder of the carbon 
sequestration right must acquire them by negotiating covenants or agreements which are 
ancillary to the right. The state legislation has little to say directly about what specific rights 
the holder of the carbon sequestration right has in the land. 
 
 
2. Compliance regime under the Carbon Farming Act 
 
Approval of sequestration offsets projects and subsequent issue of Australian Carbon Credit 
Units (‘ACCUs’) is conducted under the Carbon Farming Act. The Act authorises the Clean 
Energy Regulator (‘the Regulator’) to issue ACCUs in relation to sequestration offsets 
projects at the rate of one unit per tonne of carbon dioxide equivalent emissions sequestered 
                                                 
26 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 150. 
27 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 43. 
28 Passero, above n 17, 251-252. 
29 Passero, above n 17, 251-252. The Australian Property Institute also suggests that it’s intended to provide 
security of tenure: Australian Property Institute (NSW and Queensland Divisions), Conceiving Property Rights in 
Carbon: A Policy Paper (2007) 11; see also Sheehan J and Small G, 'Biota and the Problem of Property' (2005) 22 
Environmental and Planning Law Journal 158, 159. 
30 Australian Property Institute (NSW and Queensland Divisions), Conceiving Property Rights in Carbon: A 
Policy Paper (2007) 11. 
31 Each state defines a carbon sequestration right as ‘the exclusive right to obtain the benefit (whether present or 
future) of sequestration of carbon in the relevant carbon pool on the area of land’ (or similar): Land Title Act 1994 
(Qld) s 97N; Conveyancing Act 1919 (NSW) s 87A; Carbon Rights Act 2003 (WA) s 8(1); Forest Property Act 
2000 (SA) s 3A(1); Forestry Rights (Registration) Act 1990 (Tas) s 3; Climate Change Act 2010 (Vic) s 22. These 
definitions do not confer rights of access or rights to carry out activities to maintain carbon sequestration.  
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or avoided.
32
 The project must first be declared by the Regulator  an ‘eligible offsets project’ 
on the application of the project proponent.
33
 The project proponent must be the person who 
is responsible for, and has the legal right to, carry out the project and must also hold the 
‘applicable carbon sequestration right’ for the project area.34 
 
2.1 Mechanisms to ensure permanence of emissions reductions 
 
The nature of the carbon cycle makes sequestered carbon vulnerable to natural and 
anthropogenic disturbance.
35 
Sequestered carbon may be released to the atmosphere for a 
number of reasons including changes in land use and ownership, land clearing, timber 
harvesting or events of natural disturbance such as bushfire, pests, disease or decay of the 
trees.
36
 Nevertheless, ACCUs issued under the Carbon Farming Act purport to provide a 
permanent abatement of emissions in order to be equivalent to emissions reductions in other 
sectors. Each ACCU issued under the Carbon Farming Act represents one tonne of carbon 
emissions which must remain sequestered in the project area for a minimum of one hundred 
years.
37
 
 
A sequestration offsets project conducted under the Carbon Farming Act involves two 
separate property rights: the ACCU and the State carbon sequestration right. An ACCU is 
deemed to be personal property under the Carbon Farming Act.
38
 Once an ACCU is issued to 
the project proponent and sold to a third party, there is no link between the two property 
rights. Any subsequent holder of an ACCU will have no interest in the land or contractual 
relationship with the landowner,  and therefore no right to enforce the sequestration of carbon 
on the land. If there is a reversal of carbon sequestration, the result may be a ‘black hole’ 
where an ACCU is held, traded or used nationally or internationally purporting to represent a 
credible sequestration in circumstances where the sequestration is no longer effective.
39
 
 
The Carbon Farming Act attempts to address this conundrum, should it arise, through a 
serious of regulatory sanctions.
40
 The first step is the imposition of a relinquishment 
requirement in certain circumstances where carbon sequestration is reversed. If this 
requirement is not complied with, a ‘carbon maintenance obligation’ may be imposed upon 
the land. 
 
                                                 
32 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 11. 
33 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) pt 3, div 2. 
34 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 5 (definition of ‘project proponent’). 
35 IGBP Terrestrial Carbon Working Group, ‘The Terrestrial Carbon Cycle: Implications for the Kyoto Protocol’ 
(1998) 280 Science 1393. 
36 Kennett K, ‘Carbon Sinks and the Kyoto Protocol: Legal and Policy Mechanisms for Domestic Implementation’ 
(2003) 21(3) Journal of Energy and Natural Resources Law 252 at 253; Passero, above n 17, 249; Durrant, above 
n 6, 527. 
37 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 87.  
38 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 150. 
39 Durrant, above n 6, 531. 
40 The risk of impermanence of sequestered carbon is also addressed through a risk of reversal buffer. The risk of 
reversal buffer means that a project proponent is issued a number of ACCUs equal to 5% less than the total 
number of tonnes of carbon dioxide sequestered by the project during the relevant reporting period: Carbon 
Credits (Carbon Farming Initiative) Act 2011 (Cth) s 16. 
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2.1.1 Relinquishment requirement 
 
A relinquishment requirement is imposed upon a project proponent and requires the 
relinquishment of a specified number of ACCUs. A relinquishment requirement may be 
imposed in the circumstances where there has been a significant reversal
41
 of sequestered 
carbon. First, a relinquishment requirement may be imposed if the reversal is not attributable 
to natural disturbance, reasonable actions taken to reduce the risk of bushfire or conduct of a 
third party which the project proponent could not reasonably control, and less than one 
hundred years have passed since ACCUs were first issued for the project.
42
 If there is a 
significant reversal of sequestered carbon which is attributable to natural disturbance or 
conduct of a third party which the project proponent could not reasonably control, the 
Regulator is not satisfied the project proponent has taken reasonable steps to mitigate the 
damage, and less than one hundred years have passed since ACCUs were first issued for the 
project, a relinquishment requirement may also be imposed.
43
 Finally, a relinquishment 
requirement may be imposed if false or misleading information has been given in connection 
with the project,
44 
or the declaration of an eligible offsets project has been revoked.
45
 The 
number of ACCUs a person is required to relinquish must not exceed the number of ACCUs 
the issue of which was attributable to the false or misleading information.
46
 This type of 
relinquishment requirement can apply to any person who has provided false or misleading 
information to the Regulator.
47
  
 
The declaration of an eligible offsets project can be revoked for several reasons. The first is 
where the project proponent is no longer a recognised offsets entity.
48
 This situation may 
occur if the project proponent becomes an insolvent under administration (if an individual) or 
an externally-administered body corporate.
49
 It may also occur if the project proponent has 
breached certain Acts, been convicted of an offence, or an order has been made against the 
project proponent under certain provisions of the Competition and Consumer Act 2010 (Cth), 
and the Regulator is consequently satisfied that the project proponent is not a fit and proper 
person.
50
 
 
Another ground for revocation arises where the project proponent ceased to hold the 
applicable carbon sequestration right for a period of 90 days or more. A project proponent 
must have the legal right to carry out the project and hold the applicable carbon sequestration 
                                                 
41 A reversal of the removal of carbon dioxide from the atmosphere is taken to be a significant reversal if the event 
caused, or is likely to have caused, the reversal on at least: (a) 5% of the project area, or project areas in total; or 
(b) 50 hectares of the project area or areas; whichever area is the smaller: Carbon Credits (Carbon Farming 
Initiative) Regulations 2011 (Cth) r 7.1A. 
42 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 87, 90. 
43 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 87, 91. 
44 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 88. 
45 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 89. 
46 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 88(3). 
47 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 88(1), (2). The false or misleading information 
must have been contained, or given in connection with, an application under the Act or the regulations, contained 
in an offsets report, or given in certain notifications required under the Part 6 of the Act: s 88(1). 
48 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 36, 89. 
49 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 36, 65(1)(b),(c). 
50 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 65(1)(a)-(xvii). 
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right for the project area.
51
 Notably, the Carbon Farming Act allows for the declaration of an 
eligible offsets project to be varied by replacing the original project proponent with a new 
project proponent. The original project proponent may transfer the legal right to carry out the 
project and the applicable carbon sequestration right for the project area to a new project 
proponent, and then apply for a variation of the declaration of the eligible offsets project to 
reflect this change.
52
    
 
Once a relinquishment requirement has been imposed, a project proponent who does not 
relinquish the specified number of ACCUs within 90 days will be liable for a non-
relinquishment penalty.
53
 Furthermore, ACCUs can no longer be issued for the project once a 
relinquishment requirement is imposed.
54
 
 
 
2.1.2 Carbon maintenance obligation 
 
If a relinquishment requirement is not complied with within 90 days,
55
 the Regulator may 
declare that the project area of land is subject to a carbon maintenance obligation.
56
 The 
carbon maintenance obligation prohibits the landowner and any other person from engaging 
in conduct that results in a reduction below the ‘benchmark sequestration level’.57 The 
benchmark sequestration level is the number of tonnes of carbon sequestered in the project 
area at the time when a carbon maintenance obligation is imposed.
58
 If this level is reduced 
after the carbon maintenance obligation is imposed, the owner or occupier of the land must 
take all reasonable steps to return the level of sequestered carbon to the benchmark 
sequestration level.
59
 Additionally the landowner or any other person cannot engage in 
conduct that is not a ‘permitted carbon activity’.60 A ‘permitted carbon activity’ is an activity 
which may be specified by reference to the area(s) of land on which it can be carried out, the 
manner in which it can be carried out, the time(s) or period(s) during which it can be carried 
out, and the person(s) who may carry it out.
61
 Failure to comply with these obligations may 
result in the imposition of pecuniary penalties.
62
 The Regulator may also seek performance or 
                                                 
 
52 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 30; Carbon Credits (Carbon Farming Initiative) 
Regulations 2011 (Cth) r 3.17. 
53 The penalty is the number of ACCUs not relinquished by the compliance deadline multiplied by the greatest of: 
$20; or 200% of the market value of ACCUs at the compliance deadline: Carbon Credits (Carbon Farming 
Initiative) Act 2011 (Cth) s 179. If this penalty is not paid, the project proponent will be liable to pay an amount of 
20% p.a. (or a lower rate specified in the regulations) on the amount unpaid: Carbon Credits (Carbon Farming 
Initiative) Act 2011 (Cth) s 180. 
54 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 15(2)(f). 
55 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 90(4), 91(4). 
56 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 90(4), 91(4), 97. The Regulator may also declare 
this obligation where the Regulator is satisfied that it is likely the person will not comply with the relinquishment 
requirement within 90 days, or it is likely that a relinquishment requirement will be issued and not complied with.  
57 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 97(9). 
58 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 97(8). 
59 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 97(10). 
60 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 97(9). 
61 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 97 (2),(4). 
62 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 97(9)-(12), 221.  
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restraining injunctions against the landowner in relation to these obligations.
63
 
 
There are several options for the removal of a carbon maintenance obligation. A carbon 
maintenance obligation ceases to be in force when the non-relinquishment penalty is paid by 
the project proponent,
64
 or one hundred years after the first ACCUs were issued for the 
project
65
 (whichever occurs first).  
 
A carbon maintenance obligation may also be revoked when the entire number of ACCUs 
issued for the project are voluntarily relinquished by the project proponent or another 
person.
66
 There is no provision in the Carbon Farming Act requiring a landowner, project 
proponent or other person to relinquish ACCUs for the removal of a carbon maintenance 
obligation. It is a voluntary decision. In practice, however, a landowner may be likely to 
relinquish ACCUs instead of bearing the burden of a carbon maintenance obligation over 
their land. 
 
 
2.2 Access and monitoring requirements 
 
The holder of a carbon sequestration right is initially the landowner, but where an offsets 
project is proposed, it is likely to be acquired by a carbon investor or aggregator. Rights of 
access to and from the project area and rights to monitor a carbon pool on another’s land, will 
therefore be required. Access and monitoring rights are necessary to meet certain 
requirements of the Carbon Farming Act. First, a project proponent may need to fulfil 
monitoring requirements pursuant to the approved methodology for the project. There is 
currently only one approved methodology for sequestration offsets projects.
67
 This 
methodology requires the project proponent to monitor the project area, including disturbance 
events within the project area.
68 
On-ground observation or satellite imagery, or both, may be 
used to monitor a project.
69
 Use of satellite imagery to monitor projects may not always be 
possible and the project proponent will therefore require rights of access to the project area 
and rights to monitor a project conducted under this methodology.  
 
                                                 
63 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 100. 
64 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 97(14)(a),(b), 179. The Act does not expressly 
state that the penalty must be paid by the project proponent. However the penalty is payable by a person who, 
under the Act, is required to relinquish ACCUs (s 179(1)) and generally the person under the Act who is required 
to relinquish ACCUs is the project proponent: ss 89(2), 90(2), 91(2). The exception to this is that a person who 
provides false or misleading information may be required to relinquish ACCUs: s 88(2). 
65 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 87, 97(14). 
66 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 99. It appears that the Clean Energy Regulator 
also has discretion to revoke the carbon maintenance obligation on their own initiative or upon application made to 
the Regulator by a person: Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 98. 
67 Carbon Farming (Quantifying Carbon Sequestration by Permanent Environmental Plantings of Native Tree 
Species using the CFI Reforestation Modelling Tool) Methodology Determination 2012 (Cth). This is the only 
approved methodology for a sequestration offsets project as of 8 January 2013. 
68 Carbon Farming (Quantifying Carbon Sequestration by Permanent Environmental Plantings of Native Tree 
Species using the CFI Reforestation Modelling Tool) Methodology Determination 2012 (Cth) s 4.3; Carbon 
Credits (Carbon Farming Initiative) Act 2011 (Cth) s 194. 
69 Carbon Farming (Quantifying Carbon Sequestration by Permanent Environmental Plantings of Native Tree 
Species using the CFI Reforestation Modelling Tool) Methodology Determination 2012 (Cth) s 4.3(3). 
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Secondly, a project proponent is likely to require rights of access and monitoring to gather 
information that will determine the number of ACCUs issued for the project. Once a project 
proponent holds the applicable carbon sequestration right and fulfils the other legislative 
requirements,
70
 they can conduct the project and apply for a certificate of entitlement for the 
issue of ACCUs.
71
 Once a certificate of entitlement has been granted, the Regulator must 
issue the number of ACCUs specified in the certificate to the holder of the certificate.
72
 The 
application for a certificate of entitlement must contain information necessary to calculate the 
total number of tonnes of carbon sequestered by the project.
73
 An application may be made 
for every reporting period of the project. Reporting periods can last between 12 months and 5 
years.
74
 Project proponents and/or their agents
75
 are likely to require rights of access to and 
from the project area and rights to monitor and conduct measurements in order to calculate 
the amount of carbon sequestered on a regular basis. 
 
2.3 Summary of essential requirements arising from the compliance regime 
 
There are a number of risks associated with biosequestration offsets projects, including:  
(i) sovereign risk that changes to law will affect the value of the project;   
(ii) risk that acts of third parties or natural disturbance will affect carbon sequestration;76 
and  
(iii) implementation risk that drought, poor choice of tree species, or other conditions may 
prevent a carbon pool from sequestering carbon at the predicted rate (one of the 
hallmarks of global climate change is increased chaos in weather patterns, making 
such predictions even more precarious).
77
 
 
Should these risks eventuate, allocation of liability is set out to some extent in the Carbon 
Farming Act. Liability for reversal of sequestration is placed upon the project proponent in 
the first instance through the imposition of a relinquishment requirement. Failure to comply 
will lead to the imposition of a carbon maintenance obligation, effectively transferring 
liability to a landowner who bears the burden of the obligation. Circumstances in which 
liability will be imposed are not clear from the text of the legislation and further guidelines on 
the parameters for discretionary determinations under the Carbon Farming Act should be 
                                                 
70 Criteria for declaration of an eligible offsets project are set out in Carbon Credits (Carbon Farming Initiative) 
Act 2011 (Cth) s 27(4). 
71 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 12-15. 
72 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 11. 
73 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 16. Information in the application for a certificate 
of entitlement must include all of the calculations used to determine the carbon dioxide equivalent net abatement 
amount for the project: Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 13, 76(4); Carbon Credits 
(Carbon Farming Initiative) Regulations 2011 (Cth) r 6.2(e). See also Australian Government Clean Energy 
Regulator, Carbon Farming Initiative: Certificate of Entitlement Application Including Offsets Report (7 August 
2012) <http://www.cleanenergyregulator.gov.au/Carbon-Farming-Initiative/Forms-and-
calculators/Documents/Certificate%20of%20Entitlement%20application%20offsets%20report.pdf>.  
74 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 76. 
75 For example, an application for a certificate of entitlement must be accompanied by a prescribed audit report 
prepared by a registered greenhouse and energy auditor: Carbon Credits (Carbon Farming Initiative) Act 2011 
(Cth) s 13(1)(e). 
76 Rosenbaum K L, Schoene D and Mekouar A, Climate Change and the Forest Sector – Possible National and 
Subnational Legislation (FAO Forestry Paper 144, 2004) 41. 
77 Takacs D, Forest Carbon: Law + Property Rights (Conservation International, 2009) 19.  
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developed. For example, a project proponent will not have to relinquish ACCUs for reversal 
of carbon sequestration caused by natural disturbance if the proponent has taken ‘reasonable 
steps’ to mitigate the effect of the natural disturbance, but no guidance is provided on what 
will constitute ‘reasonable steps’.78 
 
In summary, a project proponent will be held responsible in the first instance for ensuring the 
permanence of sequestered carbon. Permanence of sequestered carbon is dependent upon 
maintenance and management of land by those who own the property rights and interests in 
the land.
79
 Consequently, a project proponent must have some measure of control in order to 
maintain, manage and ensure the permanence of sequestered carbon. The Carbon Farming 
Act also requires a project proponent to undertake monitoring of a project area, which is likely 
to require rights of access to land and rights to monitor and take measurements. None of these 
rights are conferred upon a project proponent by the Carbon Farming Act itself. It is left to 
state carbon sequestration rights to confer essential rights of access, monitoring, maintenance 
and management of sequestered carbon upon a project proponent.  
 
 
3. State carbon sequestration legislation 
 
Each State has enacted legislation to create a right over carbon sequestered in trees, forest or 
vegetation on land.
80
 These carbon sequestration rights are separate from ownership of the 
land and ownership of the trees, forest or vegetation upon the land. Rights are labeled 
variously in the state legislation as a ‘carbon abatement interest’,81 a ‘carbon sequestration 
right’, 82 a ‘carbon right’83 or a ‘forest property (carbon rights) agreement’.84 The term ‘carbon 
sequestration right’ is used in this article to refer to any or all of these rights. 
 
 
 
 
 
 
 
 
 
                                                 
78 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 91(1)(f) mentioning reasonable steps. The 
Explanatory Memorandum states: ‘In many cases, carbon stores may recover naturally after drought or bushfire 
with only modest intervention by the project proponent. In some cases, active re-establishment may be necessary’: 
Explanatory Memorandum, Carbon Credits (Carbon Farming Initiative) Bill 2011 (Cth) 66. This still does not 
provide detailed guidance. 
79 Passero, above n 17, 251. 
80 Forestry Act 1959 (Qld) s 61M, Land Title Act 1994 (Qld) s 97N; Conveyancing Act 1919 (NSW) s 87A; 
Carbon Rights Act 2003 (WA) s 8(1); Forest Property Act 2000 (SA) ss  3A, 5; Forestry Rights (Registration) Act 
1990 (Tas) s 3; Climate Change Act 2010 (Vic) s 22.  
81 Land Title Act 1994 (Qld) s 97N. 
82 Conveyancing Act 1919 (NSW) s 87A; Forestry Rights (Registration) Act 1990 (Tas) s 3; Climate Change Act 
2010 (Vic) s 22. 
83 Carbon Rights Act 2003 (WA) s 8(1). 
84 Forest Property Act 2000 (SA) ss 3A, 5. 
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3.1 Classification of carbon sequestration rights 
 
Carbon sequestration rights have been classified as either a profit á prendre
85
 or a sui generis 
statutory right which is not aligned with any existing common law categories.
86
  
 
Classification of a carbon sequestration right as a profit á prendre has been criticised on a 
number of grounds.
87
 It is an unsuitable classification because a profit á prendre must come 
from the land itself. The rights conferred under a profit á prendre must be to take something 
from the land, which does not extend to a right to tend or grow, and the right must only allow 
the removal of a crop that does not require attention after initial planting.
88
 
 
It was held in Clos Farming Estates v Easton that rights to go onto land, plant and tend 
vegetation (grape vines) were outside the concept of a profit á prendre.
89
 By analogy, rights to 
go onto land, plant a carbon pool and cultivate carbon sequestration are also outside the 
concept of a profit á prendre. An additional obstacle to the use of a profit á prendre is the fact 
that only five Australian jurisdictions recognise it as a registrable interest,
90
 which would 
hinder the development of a uniform national carbon sequestration right. Clos Farming 
Estates v Easton also considered the application of the profit a rendre, which is an incorporeal 
hereditament in the form of a right to enter land to put there something of benefit to the 
land.
91
 Ultimately, the possibility of a profit a rendre was dismissed due to the difficulties in 
showing that there was a benefit to the land and not just the appellant.
92
 Similarly, a profit a 
rendre will not be an appropriate mechanism to support a carbon sequestration right which is 
given for the economic benefit of the holder, not the land itself.  
 
In contrast, Hepburn has outlined advantages of articulating carbon sequestration rights as a 
sui generis statutory right.
93
 Drawing upon Merrill and Smith, she identifies the advantages as 
including clarity, universality, comprehensiveness, stability, prospectivity and implicit 
compensation.
94
 
 
                                                 
85  Although South Australian legislation provides that a carbon sequestration right is only a profit á prendre for 
the purposes of registration on the land title register: Forest Property Act 2000 (SA) s 12.  
86 South Australia has classified a ‘carbon right’, which is transferred under a forest property (carbon rights) 
agreement, as a ‘chose in action’: Forest Property Act 2000 (SA) s 3A(1). 
87 Hepburn, above n 17, 242. For further criticisms of the use of profits á prendre see Parry, above n 17, 336-338; 
Kennett, Kwasniak and Lucas, above n 24, 197; Simmons F, ‘Reaping the Benefit of the Carbon Farming 
Initiative: Towards an Optimal Legal Framework’ (2011-2012) 17(80) Queensland Environmental Practice 
Reporter 204 at 209-210. 
88 Permanent Trustee Australia Ltd v Shand (1992) 27 NSWLR 426; Clos Farming Estates v Easton (2002) 11 
BPR 20605 at 20605 per Santow JA, Mason P and Beazley JA. 
89 (2002) 11 BPR 20,605 at 20,617.  
90 Conveyancing Act 1919 (NSW) ss 46, 47; Land Titles Act 1980 (Tas) s 107; Land Title Act 1994 (Qld) ss 97E-
97M; Land Titles Act 1925 (ACT) s 103G; Land Title Act (NT) ss 118-124. Profits a prendre are included in the 
definition of an easement in South Australia, however an easement generally may only be expressly created by a 
memorandum of transfer: Real Property Act 1886 (SA) s 3, 96.   
91 Butt P, Land Law (Law Book Co, 6th ed, 2010) 513; Permanent Trustee Australia Ltd v Shand (1992) 27 
NSWLR 426 at 431 per Young J. 
92 Clos Farming Estates v Easton (2002) 11 BPR 20,605 at 20,617 per Santow JA.  
93 Hepburn, above n 17, 239. 
94 Hepburn, above n 17, 268; citing Merrill T and Smith H, ‘Optimal Standardisation in the Law of Property: The 
Numerus Clausus Principle’ (2000) 110(1) Yale Law Journal 1 at 61. 
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3.2 Incidents of carbon sequestration rights 
 
Under State law, carbon sequestration rights are defined as ‘the exclusive right to obtain the 
benefit (whether present or future) of sequestration of carbon in the relevant carbon pool on 
the area of land’ (or similar).95 The right to obtain the benefit of carbon sequestration 
effectively translates to the right to claim ACCUs that represent carbon sequestered in the 
project area. This right is already conferred by the Carbon Farming Act.
96
 The right to obtain 
the benefit of carbon sequestration is the only essential incident of a State carbon 
sequestration right, although other rights may be conferred under an associated contract or 
covenant.  
 
Rights of access to land are dealt with inadequately under state carbon sequestration 
legislation. Queensland and Victorian legislation does not contain provisions for access to 
land over which a carbon sequestration right is held.
97
 In New South Wales, Tasmania and 
Western Australia, rights of access may be conferred under an associated contract or 
covenant
98
 while in South Australia rights of access may form incidents of the carbon 
sequestration right itself.
99
  
 
Rights of control, maintenance and management of sequestered carbon are also dealt with 
sparingly under state laws. Queensland’s Forestry Act 1959 confers ‘a right to deal with 
carbon abatement product on the land’100 which could arguably encompass rights of control, 
maintenance or management. These rights may be conferred under an associated contract or 
covenant in Victoria, New South Wales and most likely Western Australia and Tasmania.
101
 
In Victoria, the associated forestry and carbon management agreement must specify who is 
entitled to control decisions about the timing and extent of vegetation harvesting (or specify 
the process for how these decisions will be made), and any obligation agreed by the parties in 
                                                 
95 Land Title Act 1994 (Qld) s 97N; Conveyancing Act 1919 (NSW) s 87A; Carbon Rights Act 2003 (WA) s 8(1); 
Forest Property Act 2000 (SA) s 3A(1); Forestry Rights (Registration) Act 1990 (Tas) s 3; Climate Change Act 
2010 (Vic) s 22. 
96 The Western Australian Government recognises this and states that ‘direct benefits from carbon sequestration 
will include income from the sale of carbon rights to parties who need to reduce their net emissions of greenhouse 
gases’: Government of Western Australia, Carbon rights in WA – A New Interest in Land (State of Western 
Australia, 2005) 3. 
97 Forestry Act 1959 (Qld) s 61M(1) merely confers ‘a right to deal with carbon abatement product on the land’ but 
not any incidental rights of access.  
98 Conveyancing Act 1919 (NSW) s 87A (definition of ‘forestry covenant’ (a), (d)); Carbon Rights Act 2003 (WA) 
s 15(b); Forestry Rights (Registration) Act 1990 (Tas) s 3 (definition of ‘forestry covenant’ includes positive or 
negative covenants that are incidental to a carbon sequestration right (which rights of access arguably are)). Rights 
of access may be ancillary rights to a carbon sequestration right in Tasmania (s 3) but the Act does not make it 
clear whether they form mandatory incidents of the right itself. 
99 Forestry Rights (Registration) Act 1990 (Tas) s 3; Forest Property Act 2000 (SA) s 6(2)(b). 
100 Forestry Act 1959 (Qld) s 61M(1). 
101 Conveyancing Act 1919 (NSW) s 87A (definition of ‘forestry covenant’ (d)); Climate Change Act 2010 (Vic) ss 
28(1), 29. The Carbon Rights Act 2003 (WA) states that a carbon covenant may relate to any matter that affects or 
might affect carbon sequestration or carbon release occurring in relation to the affected land: s 10(1). Forestry 
Rights (Registration) Act 1990 (Tas) s 3 (definition of ‘forestry covenant’ includes positive or negative covenants 
that are incidental to a carbon sequestration right (which rights of control, maintenance and management arguably 
are)). 
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relation to the preservation, enhancement or management of vegetation or soil.
102
 In South 
Australia it is possible, but not mandatory, for rights of control, maintenance and management 
to be conferred as incidents of the carbon sequestration right itself.
103
 
 
Overall, rights of access, control, maintenance and management of sequestered carbon may 
be conferred under an associated contract or covenant in most States. In Queensland and 
South Australia there is no contract or covenant associated with a carbon sequestration right 
and therefore the terms of the right itself will presumably confer rights of access, control, 
maintenance and management of sequestered carbon. This is demonstrated in the following 
table: 
 
State 
Carbon 
Sequestration Right 
Associated Contract 
or Covenant 
Contents of 
associated contract 
or covenant 
Queensland 
Carbon abatement 
interest 
An interest in the land 
consisting of the exclusive 
right to the economic 
benefits associated with 
carbon sequestration on 
the land.104 
There is no 
legislative associated 
contract or covenant. 
Rights of access, 
control, maintenance 
and management are 
presumably conferred 
under a contract 
between the parties.  
N/A  
Victoria 
Carbon sequestration 
right 
An exclusive right to the 
economic benefits 
associated with carbon 
sequestered by vegetation 
other than vegetation that 
has been harvested, lopped 
or felled.105 
A forestry and 
carbon management 
agreement can be 
recorded on the land 
title register and will 
run with the land.
106
 
Can provide for 
management 
obligations relating to 
carbon sequestration 
and vegetation.
107
 
New South 
Wales 
Carbon sequestration 
right 
A right conferred on a 
person by agreement or 
otherwise to the legal, 
commercial or other 
benefit (whether present 
or future) of carbon 
A forestry covenant 
can be recorded on 
the land title register 
and will run with the 
land.
109
 
Can provide for 
access to land and 
maintenance of trees 
or forest on land.
110
 
                                                 
102 Climate Change Act 2010 (Vic) s 29(1). It may also include prohibitions and restrictions on the use and 
development of land, and other provisions relating to the management and use of land: Climate Change Act 2010 
(Vic) s 29(2). 
103 Forest Property Act 2000 (SA) s 6(2)(b); Forestry Rights (Registration) Act 1990 (Tas) s 3.  
104 Land Title Act 1994 (Qld) s 97N.  
105 Climate Change Act 2010 (Vic) s 22. 
106 Climate Change Act 2010 (Vic) ss 27, 28, 33. 
107 Climate Change Act 2010 (Vic) ss 28, 29. 
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sequestration by any 
existing or future tree or 
forest on the land after 
1990.108 
Western 
Australia 
Carbon right 
The legal and commercial 
benefits and risks arising 
from changes to the 
atmosphere that are 
caused by carbon 
sequestration and carbon 
release occurring in or on 
the land.111 
 
A carbon covenant is 
an agreement that can 
be registered on the 
land title register and 
will run with the 
land.
112
 
 
Can provide a licence 
to enter land and can 
also relate to any 
matter that affects or 
might affect carbon 
sequestration or 
carbon release on the 
land.
113
 
South 
Australia 
Forest property 
(carbon rights) 
agreement  
A forest property (carbon 
rights) agreement 
separates ownership of 
carbon rights from 
ownership of the 
vegetation to which the 
carbon rights relate.114 A 
carbon right is the 
capacity of forest 
vegetation to absorb 
carbon from the 
atmosphere.115 
 
There is no 
legislative associated 
contract or covenant. 
Obligations contained 
in the forest property 
(carbon rights) 
agreement can relate 
to planting, 
cultivation, 
maintenance, care, 
harvesting, 
destruction or 
removal of forest 
vegetation, confer a 
right to enter the land 
to inspect the forest 
vegetation and also to 
exercise rights, or 
carry out obligations, 
relating to the forest 
vegetation.
116
 
N/A 
Tasmania 
Carbon sequestration 
right 
A right conferred on a 
person (by agreement or 
A forestry covenant 
can be registered on 
the land title register 
Can contain positive 
or negative 
provisions that are 
                                                                                                                                           
109 Conveyancing Act 1919 (NSW) ss 87A, 88EA(5); Real Property Act 1900 (NSW) s 42. 
110 Conveyancing Act 1919 (NSW) ss 87A, 88EA. 
108 Conveyancing Act 1919 (NSW) s 87A. 
111 Carbon Rights Act 2003 (WA) s 8(1). 
112  Carbon Rights Act 2003 (WA) s 12. 
113 Carbon Rights Act 2003 (WA) ss 10, 15. 
114 Forest Property Act 2000 (SA) s 5(3). 
115 Forest Property Act 2000 (SA) s 3A(1). 
116 Forest Property Act 2000 (SA) s 6(2). 
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otherwise) to the legal, 
commercial or other 
benefit (whether present 
or future) of carbon 
sequestration by any 
existing or future tree or 
forest on the land.117 
and will bind future 
landowners.
118
 
incidental to a carbon 
sequestration right.
119
 
 
 
 
 
3.3 Do State definitions meet the requirements of the Carbon Farming Act? 
 
The Carbon Farming Act requires a project proponent to have the legal right to carry out the 
project and hold the applicable carbon sequestration right for the project area.
120
 The 
applicable carbon sequestration right (for privately owned land
121
) is an estate, interest, or 
right that confers ‘the exclusive legal right to obtain the benefit (whether present or future) of 
sequestration of carbon in the relevant carbon pool on the area of land’.122 It must be 
registered or recorded on the land title register and run with the land.
123
 
 
For sequestration offsets projects, the legal right to carry out the project will be a right 
sufficient to manage the carbon pool related to the project.
124
 This may involve ownership of 
the land, or a lesser interest in land, such as a forestry right or a carbon management right 
attached to a carbon sequestration right.
125
 The carbon sequestration right and any other rights 
in land required to carry out the project are not obtained under the Carbon Farming Act, but 
under the law of the State or Territory in which the project area lies.  
 
It appears that a State carbon sequestration right will suffice as the legal right to carry out the 
project.
126
 Whether State carbon sequestration rights will meet the definition of ‘applicable 
carbon sequestration right’ is a slightly more complex issue. State carbon sequestration rights 
are all estates, interests or rights in land that are registered or recorded on the land title 
                                                 
117 Forestry Rights (Registration) Act 1990 (Tas) s 3. 
118 Forestry Rights (Registration) Act 1990 (Tas) ss 3, 6.  
119 Forestry Rights (Registration) Act 1990 (Tas) s 3 (definition of ‘forestry covenant’). 
120 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 4. 
121 The section refers to Torrens land. The majority of privately owned land in Australia is Torrens land. 
Applicable carbon sequestration rights for Crown land and native title land are dealt with in Carbon Credits 
(Carbon Farming Initiative) Act 2011 (Cth) ss 43(4)-(11). 
122 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 43(1)-(3). 
123 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 43(1)-(3). 
124 Explanatory Memorandum, Carbon Credits (Carbon Farming Initiative) Bill 2011 (Cth) 28. 
125 Explanatory Memorandum, Carbon Credits (Carbon Farming Initiative) Bill 2011 (Cth) 28. It could also be an 
agreement to use the site or permission to carry out the proposed activity on the project area: Clean Energy 
Regulator, Carbon Farming Initiative: Application for Declaration of an Eligible Offsets Project (10 September 
2012) Australian Government, 10 <http://www.cleanenergyregulator.gov.au/Carbon-Farming-Initiative/Forms-
and-
calculators/Documents/Application%20for%20Declaration%20of%20an%20Eligible%20Offsets%20Project.pdf 
>.  
126 The Explanatory Memorandum gives the example of ‘a forest right to plant, establish, manage and maintain 
vegetation on land is an interest in land which may be registered under the Victorian Climate Change Act 2010’: 
Explanatory Memorandum, Carbon Credits (Carbon Farming Initiative) Bill 2011 (Cth) 28. 
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register and run with the land.
127
 None of the State carbon sequestration rights meet the exact 
definition of ‘the exclusive legal right to obtain the benefit (whether present or future) of 
sequestration of carbon in the relevant carbon pool on the area of land’. Queensland and 
Victoria’s definitions are most closely aligned and are expressed as ‘the exclusive right to the 
economic benefits associated with carbon sequestration on the land’128 and ‘an exclusive right 
to the economic benefits associated with carbon sequestered by vegetation other than 
vegetation that has been harvested, lopped or felled’129 respectively. Other States differ 
somewhat with definitions such as ‘the owner of a carbon right has the legal and commercial 
benefits and risks arising from changes to the atmosphere that are caused by carbon 
sequestration and carbon release occurring in or on the land’.130 
 
The Explanatory Memorandum to the Carbon Farming Act notes that States recognise 
different types of carbon rights and states that the definition of applicable carbon 
sequestration right, ‘takes into account the various circumstances in different jurisdictions’.131 
Therefore, it appears that all State carbon sequestration rights will fall within the definition of 
‘applicable carbon sequestration right’ under the Carbon Farming Act.132 It would be 
advisable and perhaps necessary for the instrument or agreement creating the carbon 
sequestration right to expressly confer the ‘exclusive legal right to obtain the benefit (whether 
present or future) of sequestration of carbon in the relevant carbon pool on the area of land’ 
upon the holder of the right. The provisions are legally complicated and landowners are likely 
to require expert assistance in order to determine whether they meet the Carbon Farming Act 
criteria, leading to additional transaction costs.
133
 
 
 
4. Reform of State carbon sequestration rights to integrate with the Carbon 
Farming Act compliance regime 
 
A State carbon sequestration right must be defined in functional terms. One of the key 
functions of a carbon sequestration right is to enable the project proponent to undertake a 
sequestration offsets project under the Carbon Farming Act. State carbon sequestration rights 
were enacted to provide support for all compliance and voluntary carbon offset regimes
134
 but 
presently the Carbon Farming Act provides the only compliance regime for sequestration 
offsets projects in Australia.  
                                                 
127 Land Title Act 1994 (Qld) ss 97N, 97O, 184; Conveyancing Act 1919 (NSW) s 87A, 88AB, Real Property Act 
1900 (NSW) s 42; Carbon Rights Act 2003 (WA) ss 3, 5, 6; Forest Property Act 2000 (SA) ss 5, 7, 9; Forestry 
Rights (Registration) Act 1990 (Tas) ss 5, 6; Climate Change Act 2010 (Vic) ss 25, 26, Transfer of Land Act 1958 
(Vic) s 42. 
128 Land Title Act 1994 (Qld) s 97N.  
129 Climate Change Act 2010 (Vic) s 22.  
130 Carbon Rights Act 2003 (WA) s 8(1). 
131 Explanatory Memorandum, Carbon Credits (Carbon Farming Initiative) Bill 2011 (Cth) 28. 
132 See also McIlrath B, ‘A New Approach to Carbon Sequestration Rights under the Victorian Climate Change 
Act 2010' (2011) 26(6) Australian Environment Review (newsletter) 158 at 160 which implies that Victorian 
carbon sequestration rights will meet the threshold for an ‘applicable carbon sequestration right’ under the Carbon 
Farming Act. 
133 Durrant, above n 6, 9. 
134 For example, the now defunct NSW and ACT Greenhouse Gas Abatement Schemes (see Greenhouse Gas 
Benchmark Rule (Carbon Sequestration) No. 5 of 2003 (NSW)); as well as any future national or international 
voluntary or compliance carbon offset regimes. 
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The current State definitions of ‘the right to the benefit of carbon sequestration on the land’ 
(or similar) allow the holder of the right to claim ACCUs (personal property) for carbon 
sequestered on the land. The right to claim ACCUs is currently the only essential incident of a 
carbon sequestration right, while any other incidents of the right must be conferred by an 
ancillary agreement or covenant between the parties. The creation of an interest in land, 
without specifying any of its essential incidents apart from the right to claim ACCUs, which 
are personal property, is wholly unsatisfactory. Interests in real property must be properly 
defined and specified to facilitate dealings with the land and dealings with the interest, and to 
mitigate the risk that an ‘interest in land’ will be found not to constitute any interest at all.135   
 
This article does not aim to present a template for reform of carbon sequestration rights, but 
rather to raise these issues and suggest some incidents of a carbon sequestration right that 
may be necessary or desirable. Carbon sequestration rights as they currently stand are 
conceptualised in terms of rights and do not contemplate the responsibilities that the holder of 
the right must fulfil under the Carbon Farming Act. The Carbon Farming Act requires a 
project proponent to ensure the permanence of sequestered carbon and monitor levels of 
sequestered carbon. Once the ACCU claimed by the holder of the carbon sequestration right 
is issued and traded away on the market, the holder of the right will retain ongoing 
responsibilities for the project. Consequently, a property right consisting solely of a ‘right to 
the benefit of carbon sequestration’ is inadequate to allow the project proponent to discharge 
long-term obligations under the Carbon Farming Act. A project proponent will require rights 
of access to land, rights to monitor and conduct measurements and rights of control to 
maintain and manage sequestered carbon.  
 
Essentially, what is needed is a right of control to enhance and maintain carbon sequestration 
in trees, forest, vegetation and anything else on an area of land. Access and monitoring 
abilities must also be conferred as necessary incidents of the right. Specifically, the ability to 
enhance and maintain carbon sequestration will ensure the right has continuing commercial 
value. It will allow the holder to repeatedly establish and re-establish trees, forest and 
vegetation on the land, leading to the continuous issue of ACCUs for carbon sequestered in 
the project area. Current State legislation does not provide for rights of access, control, 
maintenance or management as mandatory incidents of a carbon sequestration right. These 
rights are left to be conferred under an associated contract or covenant between the parties. 
Conferral of essential rights will depend upon contractual negotiations between the parties 
and ultimately the competence of the legal practitioner handling the transaction. This situation 
is unsatisfactory and must be addressed through the establishment of a properly defined, 
statutory carbon sequestration right which confers: 
1) a right of control to enhance and maintain carbon sequestration in trees, forest, 
vegetation or anything else on land; and 
2) incidental rights of access and monitoring.  
                                                 
135 See Clos Farming Estates v Easton (2002) 11 BPR 20,605 where it was held that the appellant’s ‘interest in 
land’, created by agreement, to enter the land, control the growing and harvesting of grapes and sell the produce 
was not a valid easement, profit a prendre, profit a rendre, licence coupled with a grant or a sui generis interest in 
land. 
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These rights are the minimum requirements for a carbon sequestration right. Rights of 
control, access and monitoring could fall along a wide spectrum, from exclusive possession to 
annual access rights. Rights in the realm of exclusive possession are undesirable as the carbon 
sequestration right would then take on characteristics of a lease. Additionally, a landowner 
should retain sufficient control over the land to manage their own potential liability under the 
Carbon Farming Act and avoid the imposition of a carbon maintenance obligation. A carbon 
sequestration right cannot preclude the landowner’s inherent powers to influence activities 
undertaken on their land in order to prevent the imposition of liability. The extent of control, 
access and monitoring powers conferred under a carbon sequestration right could be 
negotiated between the parties, but legislation should establish these essential incidents of the 
right as a starting point. Apart from these essential incidents of a carbon sequestration right, 
parties to the transaction should have flexibility to negotiate other matters.
136
  
 
4.1 Subject matter of a carbon sequestration right 
 
It must be clear that a carbon sequestration right is capable of being held separately from 
ownership of the land and transferred freely. It must also be clear on what precisely is being 
owned, that is, the subject matter of the right.
137
   
 
There are several options for the subject matter of a carbon sequestration right:
138
 
(i) Carbon pools are the trees, forest or vegetation. Instead of separating rights to 
sequestered carbon from ownership of the trees, forest or vegetation, the carbon pool 
itself could be the subject matter of a carbon sequestration right. 
(ii) Sequestered carbon. This is the actual carbon that is sequestered in the trees, forest or 
vegetation. A carbon sequestration right could vest ownership of the amount of 
carbon that is sequestered from time to time in the holder of the right.  
(iii) Carbon sequestration potential. This type of subject matter could vest ownership of 
both actual and potential carbon sequestered in the carbon pool in the holder of the 
right. Takacs states that a right over this subject matter would encompass the bundle 
of property rights necessary to control a carbon pool, and may connote the right to 
manage the land to maximise its carbon sequestration potential.139 
 
The carbon pool is the first option for the subject matter of a carbon sequestration right. In 
itself, carbon sequestered in vegetation is not a resource. The actual, tangible resource is the 
trees, forest or vegetation which forms the carbon pool.
140
 Notably, all States allow for the 
creation of a right in or over carbon pools on land. These rights are known as an ‘agreement 
about forest products’,141 a ‘forestry right’,142 a ‘tree plantation agreement’143 or a ‘forest 
                                                 
136 Flexibility is recommended in Kennett, Kwasniak and Lucas, above n 24, 194. 
137 Takacs, above n 77, 13.  
138 Takacs, above n 77, 13.  
139 Takacs, above n 77, 14. 
140 Parry, above n 17, 340. 
141 Forestry Act 1959 (Qld) s 61J. 
142 Climate Change Act 2010 (Vic) s 23, Conveyancing Act 1919 (NSW) s 87A, Forestry Rights Registration Act 
1990 (Tas) s 3.  
143 Tree Plantation Agreements Act 2003 (WA) s 7(1).  
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property (vegetation) agreement’.144 All of these rights confer access to the land145 and some 
degree of maintenance and/or management rights.
146
 Rights over carbon pools are much more 
closely aligned with the necessary ‘right of control to enhance and maintain carbon 
sequestration in trees, forest, vegetation and anything else on an area of land’ than current 
State definitions of a carbon sequestration right. It appears that the carbon pool itself is a 
logical option for the subject matter of a carbon sequestration right. 
 
Sequestered carbon is the second option for the subject matter of a carbon sequestration right. 
This may not be a desirable option as it encompasses only the actual carbon sequestered on 
the land. A right over this subject matter would not extend to enhancement of carbon 
sequestration on land, as enhancement would involve adding more carbon to the amount that 
is actually sequestered.  
 
Finally, carbon sequestration potential on the land is recommended as the optimal subject 
matter for a carbon sequestration right. This type of subject matter includes the carbon 
sequestration potential of the land, therefore encompassing the right to enhance and maintain 
carbon sequestration. It would allow the holder to initially plant and establish the carbon sink, 
and then restore and regenerate the carbon sink as necessary. Carbon sequestration potential 
appears to be the subject matter of current State carbon sequestration rights, particularly as 
the NSW and Tasmanian definitions refer to present and future carbon sequestration.
147
 These 
definitions are equivocal and it would be preferable for legislation to clearly state the subject 
matter of a carbon sequestration right.    
 
5. Further issues arising under the Carbon Farming Act compliance regime 
 
One of the legal mechanisms implemented by the Carbon Farming Act to ensure permanence 
of sequestered carbon is the carbon maintenance obligation. A carbon maintenance obligation 
attaches to the land and effectively places liability upon the landowner. Liability comes in the 
form of restrictions upon engaging in conduct that results in a reduction below the 
‘benchmark sequestration level’ or is not a ‘permitted carbon activity’, and an obligation to 
restore sequestered carbon to the benchmark sequestration level if it is reduced below this 
level. 
 
A carbon maintenance obligation has the potential to severely restrict the landowner’s use of 
their property and furthermore, may impose positive obligations upon them to restore 
sequestered carbon, requiring expenditure for restoration of the carbon pool. Although the 
                                                 
144 Forest Property Act 2000 (SA) s 5.  
145 Forestry Act 1959 (Qld) s 61J(3)(b); Climate Change Act 2010 (Vic) s 23; Conveyancing Act 1919 (NSW) s 
87A (definition of ‘forestry right’ (a) (i), (ii)); Forest Property Act 2000 (SA) s 6(2)(b); Forestry Rights 
Registration Act 1990 (Tas) s 3 (definition of ‘forestry right’ (d)). It appears a right of access will be a necessary 
incidental right to the rights to establish, maintain and harvest conferred under the Tree Plantation Agreements Act 
2003 (WA) s 5(1). 
146 Forestry Act 1959 (Qld) s 61J(3)(b)(ii); Climate Change Act 2010 (Vic) s 23(b); Conveyancing Act 1919 
(NSW) s 87A (definition of ‘forestry right’ (a) (i), (ii)); Tree Plantation Agreements Act 2003 (WA) s 5(1); Forest 
Property Act 2000 (SA) ss 6(2)(a), (b); Forestry Rights Registration Act 1990 (Tas) (definition of ‘forestry right’ 
(c)). 
147 Conveyancing Act 1919 (NSW) s 87A; Forestry Rights (Registration) Act 1990 (Tas) s 3. 
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landowner will have consented to long-term land use restrictions in the form of a 
sequestration offsets project on their property for a minimum of 100 years,
148
 this consent 
would have been given in contemplation of receiving payments for the duration of the project. 
In a situation where the project proponent has not complied with a relinquishment 
requirement and a carbon maintenance obligation has been imposed, it is almost certain that 
payments to the landowner would cease.
149
 Effectively, a carbon maintenance obligation may 
sterilise the landowner’s property150 without providing any financial returns.  A carbon 
maintenance obligation is also likely to have a significant impact on the market value of the 
land.
151
  
 
The combined effect of the Carbon Farming Act sanctions may place a large burden on the 
landowner. There are a number of circumstances beyond the landowner’s control in which a 
relinquishment requirement may be imposed. Similarly, a project proponent’s compliance 
with a relinquishment requirement is beyond the landowner’s control, yet non-compliance 
with this requirement may result in the imposition of a carbon maintenance obligation. For 
example, if the project proponent becomes insolvent this may result in the imposition of a 
relinquishment requirement.
152
 An insolvent project proponent is highly unlikely to comply 
with a relinquishment requirement and consequently the burden will fall upon the landowner 
through the imposition of a carbon maintenance obligation.  
 
It appears that the only basis in the Carbon Farming Act for imposition of a carbon 
maintenance obligation is the written consent of the landowner to the project proponent’s 
application for the declaration of an eligible offsets project.
153
 This consent is required from 
every holder of an eligible interest in the project area.
154
 The standard eligible interest holder 
consent form is basic.
155
 The form provides an overview of a carbon maintenance obligation 
but does not explain the full range of scenarios in which a carbon maintenance obligation may 
be imposed and does not outline methods for its removal.   
 
The consent of an eligible interest holder includes a ‘representation and warranty’ that the 
holder understands: 
(i) the proposed eligible offsets project must be maintained for a period of one hundred 
                                                 
148 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 27(4)(k). 
149 ‘Permanence obligations would continue to apply to bio-sequestration projects even if these were not re-
credited for a further period’: Commonwealth Department of Climate Change and Energy Efficiency, Design of 
the Carbon Farming Initiative: Consultation Paper (2010) Commonwealth of Australia, 17 
<http://www.climatechange.gov.au/government/submissions/closed-consultations/~/media/submissions/cfi/cfi-
consultation-paper-pdf.ashx>. 
150 Parry, above n 17, 342.  
151 Durrant, above n 6, 14. 
152 Insolvency of the project proponent may mean that they are no longer a recognised offsets entity which means 
that the declaration of eligible offsets project may be revoked and a relinquishment requirement imposed: Carbon 
Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 36, 65(1)(b),(c), 89. 
153 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) s 27(4)(k).  
154 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 27(4)(k). ‘Eligible interest’ includes a registered 
estate in fee simple, or any other legal estate or interest, in the whole or a part of the area of land; and a registered 
mortgage or charge over an interest in the land: s 44. 
155 Clean Energy Regulator, Carbon Farming Initiative: Eligible Interest Holder Consent (17 March 2012) 
Australian Government <http://www.cleanenergyregulator.gov.au/Carbon-Farming-Initiative/Forms-and-
calculators/Documents/Eligible%20Interest%20Holder%20Consent.pdf >. 
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years, if not terminated earlier under the provisions of the Carbon Farming Act; and  
(ii) a carbon maintenance obligation may be placed over the project area during the term 
of the project.
156
 
 
It is unclear whether this written consent will translate into consent to the severe restrictions 
on land use that may be imposed by a carbon maintenance obligation, particularly in light of 
the State provisions on indefeasibility of title.
157
 The Regulator appears to have assumed that 
the consent of the eligible interest holder will be effective for the entirety of the sequestration 
offsets project, during which the land, or an interest in the land, is likely to be transferred to a 
new interest holder. The consent of an original eligible interest holder will not bind a 
subsequent eligible interest holder who has not signed the consent form. This oversight has 
the potential to cause disputes in the long term. 
 
The Carbon Farming Act provides that a carbon maintenance obligation may be noted on the 
land title register, along with any other information regarding the existence of the offsets 
project, the fact that requirements may arise in relation to the project and such other matters 
as the State land registration official thinks appropriate.
158
 The recording of this information is 
discretionary and entirely dependent upon the decision of the relevant State land registration 
official. In the absence of State legislation expressly requiring notation of a carbon 
maintenance obligation on the register this may not occur. For example, in Queensland the 
registrar may record anything that is permitted to be recorded under the Land Title Act 1994 
or another Act, and may also record anything that the registrar considers should be recorded 
to ensure that the register is an accurate, comprehensive and useable record of freehold land 
in the State.
159
 An informal Commonwealth-State agreement may not be sufficient to ensure 
recording of a carbon maintenance obligation upon State land title registers. Instead, such 
recording may need to be mandated through legislation. Otherwise, new purchasers of land 
may not be aware that they are acquiring their interest subject to responsibilities imposed 
                                                 
156 Clean Energy Regulator, Carbon Farming Initiative: Eligible Interest Holder Consent (17 March 2012) 
Australian Government, 6 <http://www.cleanenergyregulator.gov.au/Carbon-Farming-Initiative/Forms-and-
calculators/Documents/Eligible%20Interest%20Holder%20Consent.pdf >. 
157 Land Title Act 1994 (Qld) s 184; Transfer of Land Act 1958 (Vic) s 42; Real Property Act 1900 (NSW) s 42; 
Real Property Act 1886 (SA) ss 68, 69; Land Titles Act 1980 (Tas) ss 39, 40; Transfer of Land Act 1893 (WA) s 
68. Note that Commonwealth legislation prevails over State legislation to the extent of any inconsistency: 
Commonwealth of Australia Constitution Act 1900 (Cth) s 109.  
It is unclear whether the Commonwealth provisions allowing for imposition of a carbon maintenance obligation 
over private land are constitutionally valid. Historically, States have held control over laws for natural resources 
and land management (Peel J and Godden L, ‘Australian Environmental Management: A ‘Dams’ Story’’ (2005) 28 
UNSWLJ 668 at 670) and section 51 of the Commonwealth Constitution does not confer federal legislative power 
over these areas. The external affairs power is the head of power that is most likely to authorise the Carbon 
Farming Act sanctions: Commonwealth of Australia Constitution Act 1900 (Cth) s 51(xxix). This would be based 
on Australia’s climate change and biosequestration obligations under the Kyoto Protocol and the United Nations 
Framework Convention on Climate Change: Kyoto Protocol arts 2, 3, 17; United Nations Framework Convention 
on Climate Change arts 1, 4. 
Other solutions include (i) referral of State powers to the Commonwealth for this purpose (Commonwealth of 
Australia Constitution Act 1900 (Cth) s 51(xxxvii)); and (ii) imposition of a carbon maintenance obligation 
through complementary State legislation. Note also that the issue of whether restrictions on land use to prevent 
clearing of vegetation (as would presumably be imposed under a carbon maintenance obligation) would amount to 
acquisition of property on other than just terms under s 51(xxxi) of the Commonwealth Constitution has been 
considered to some extent in Spencer v Commonwealth of Australia (2010) 241 CLR 118; (2009) 174 FCR 398. 
 158 Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) ss 39, 40. 
159 Land Title Act 1994 (Qld) s 29. 
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under the Carbon Farming Act, and may not hold adequate resources to ensure that these 
responsibilities are met.
160
 
 
6. Concluding comments 
 
There is a gap between the current definition and incidents of each State carbon sequestration 
right, and the compliance requirements placed upon a project proponent under the Carbon 
Farming Act. Rectification of this gap requires a fundamental reconsideration of the 
definition of a State carbon sequestration right. We recommend the creation of a statutory 
carbon sequestration right conferring upon the holder: 
1) a right of control to enhance and maintain carbon sequestration in trees, forest, 
vegetation or anything else on land; and 
2) incidental rights of access and monitoring.  
 
The definition and incidents of this new carbon sequestration right should be uniform across 
all States in order to simplify projects that cross State borders and facilitate international 
investment by providing a simpler regime for investors to navigate. We also recommend a 
clear definition of the subject matter of a carbon sequestration right. Ideally, this subject 
matter would be the carbon sequestration potential of the land, in order to provide the holder 
with rights to enhance and maintain sequestered carbon and ensure the continuing commercial 
value of the right.  
 
The imposition of a carbon maintenance obligation upon landowners is also problematic. A 
stronger legal basis for the imposition of this obligation upon private landowners is needed. 
Finally, the State definitions of ‘trees’, ‘forest’ or ‘vegetation’ should be aligned with the 
definition of ‘relevant carbon pool’ under the Carbon Farming Act.161 The Carbon Farming 
Act definition of ‘relevant carbon pool’ includes biomass, dead organic matter and soil. 
Queensland is the only State that provides for a carbon sequestration right over all three types 
of carbon pool,
162
 although Victoria has recently enacted a ‘soil carbon right’163 and the 
Western Australian definition of ‘carbon sequestration’ would appear to extend to carbon 
sequestered in soil.
164
 A uniform state definition of ‘carbon pool’ should be implemented to 
provide a common understanding of what types of carbon pool sequestration offsets projects 
can be undertaken on. The Carbon Farming Act should also make it clear that state carbon 
sequestration rights will meet the definition of ‘applicable carbon sequestration right’. 
                                                 
160 Durrant, above n 6, 15. 
161 relevant carbon pool, in relation to a sequestration offsets project: 
(a) to the extent (if any) to which the project is a project to remove carbon dioxide from the atmosphere by 
sequestering carbon in particular living biomass—means the biomass; or 
(b) to the extent (if any) to which the project is a project to remove carbon dioxide from the atmosphere by 
sequestering carbon in particular dead organic matter—means the dead organic matter; or 
(c) to the extent (if any) to which the project is a project to remove carbon dioxide from the atmosphere by 
sequestering carbon in particular soil—means the soil: Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) 
s 5.  
162 Forestry Act 1959 (Qld) s 61K (definition of ‘carbon abatement product’).  
163 Climate Change Act 2010 (Vic) s 24.  
164 Carbon sequestration means carbon storage or absorption by ‘the land or anything on the land’: Carbon Rights 
Act 2003 (WA) s 3. 
